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1. Where t h e  a g e n c y  i s  w i l l i n g  t o  accept a 
l o n g e r  d e l i v e r y  period t h a n  s t a t e d  i n  t h e  
RFP and  d e c i d e s  t h a t  t h e  d a t e  of d e l i v e r y  
s h o u l d  be a c r i t i c a l  e v a l u a t i o n  f a c t o r  
a l t h o u g h  i t  is n o t  l i s t e d  a s  s u c h  i n  t h e  
RFP, t h e  a g e n c y  g e n e r a l l y  m u s t  i n fo rm a l l  
o f f e r o r s  of t h e  c h a n g e s  and  permit them an 
o p p o r t u n i t y  t o  r e v i s e  t h e i r  proposals. 

2. Protester o f f e r i n g  a d e l i v e r y  p e r i o d  of 180 
days  i n  r e s p o n s e  t o  a r e q u i r e d  d e l i v e r y  
t i m e  o f  35 d a y s  is  n o t  p r e j u d i c e d  by a g e n c y ' s  
f a i l u r e  t o  amend r e q u i r e m e n t  p r io r  t o  accept- 
i n g  a n o t h e r  o f fe r  w i t h  a 90-day delivery 
period where  protester  a d m i t s  i t  c o u l d  not 
have  b e t t e r e d  i t s  own proposed d e l i v e r y  t i m e ,  

E n v i r o n m e n t a l  T e c t o n i c s  C o r p o r a t i o n  (ETC) protests  
t h e  award of a c o n t r a c t  to  American S t e r i l i z e r  C o .  
(AMSCO) u n d e r  r e q u e s t  fo r  proposals  (RFP)  N o .  DADAO3- 
82-R-0050 i s s u e d  by t h e  F i t z s i m o n s  Army iqedical C e n t e r .  
The  RFP sought o f f e r s  t o  s u p p l y  t h e  C e n t e r  w i t h  a 
specific AMSCO model  s t e r i l i z e r  o r  e q u a l ,  and  l i s t e d  
c e r t a i n  s a l i e n t  c h a r a c t e r i s t i c s  which a n y  model o f f e r e d  
a s  equal  had t o  meet. ETC o f f e r e d  a n  a l l e g e d l y  e q u a l  
model a t  a lower pr ice  t h a n  AMSCO o f f e r e d  f o r  t h e  b r a n d  
name model, b u t  t h e  Army r e j e c t e d  ETC's o f f e r  b e c a u s e  i t  
p u r p o r t e d l y  f a i l e d  t o  d e m o n s t r a t e  c o m p l i a n c e  w i t h  t h e  
s a l i e n t  c h a r a c t e r i s t i c s  and  b e c a u s e  i t  o f f e r e d  a 
c o n s i d e r a b l y  l o n g e r  d e l i v e r y  p e r i o d  t h a n  AMSCO's o f f e r .  
ETC c o n t e n d s  i t  p romised  to  comply w i t h  the s a l i e n t  
c h a r a c t e r i s t i c s  d u r i n g  d i s c u s s i o n s  w i t h  t h e  c o n t r a c t i n g  
o f f i ce r ,  and p o i n t s  o u t  t h a t  AMSCO a l so  offered a 
d e l i v e r y  p e r i o d  e x c e e d i n g  t h a t  r e q u e s t e d  b y  t h e  RFP. 

Iqe d e n y  t h e  p r o t e s t .  
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The RFP p r o v i d e d  t h a t  award would be made to  t h e  
r e s p o n s i b l e  o f f e r o r  whose  p r o p o s a l  conformed t o  t h e  
s o l i c i t a t i o n  and  o f f e r e d  t h e  lowest price.  ETC o f f e r e d  a 
p r ice  o f  $ 4 4 , 5 0 9  and  AMSCO a p r i c e  of $45,339.95. N e i t h e r  
o f f e r ,  however ,  conformed to  t h e  s o l i c i t a t i o n ' s  d e l i v e r y  
r e q u i r e m e n t s .  W h i l e  t h e  RFP r e q u i r e d  d e l i v e r y  w i t h i n  35 
d a y s  a f t e r  t h e  o f f e r o r  r e c e i v e d  t h e  n o t i c e  o f  award ,  AMSCO 
o f f e r e d  a d e l i v e r y  p e r i o d  of 90  d a y s  and  ETC a p e r i o d  of 
180  days .  

The c o n t r a c t i n g  o f f i c e r  made award to  AMSCO and 
rejected E T C ' s  o f f e r  because of  i t s  f a i l u r e  to d e m o n s t r a t e  
compl i ance  w i t h  c e r t a i n  s a l i e n t  c h a r a c t e r i s t i c s .  ETC 
s u b s e q u e n t l y  f i l e d  a p ro te s t  w i t h  t h e  Army, a f t e r  which t h e  
Ch ie f  of t h e  C o n t r a c t i n g  D i v i s i o n  t o o k  t h e  matter u n d e r  
c o n s i d e r a t i o n  and  c a u s e d  a s top-work  order  to  be i s s u e d  
pend ing  h i s  dec is ion .  The C h i e f  r ev iewed  t h e  mat ter  and 
d e t e r m i n e d  t h e  award t o  AMSCO w a s  j u s t i f i e d  on t h e  b a s i s  of 
t h e  s h o r t e r  d e l i v e r y  p e r i o d ,  n o t w i t h s t a n d i n g  t h e  contract-  
t i n g  o f f i c e r ' s  d e c i s i o n  t h a t  ETC's o f f e r  a l l e g e d l y  f a i l e d  
t o  m e e t  t h e  s a l i e n t  cha rac t e r i s t i c s .  The Chief  i s s u e d  a 
d e t e r m i n a t i o n  and f i n d i n g s  ( D & F )  i n  w h i c h  h e  s t a t e d :  

" D e l i v e r y  i s  c r i t i c a l  and s h o u l d  have been a 
major c o n s i d e r a t i o n  i n  t h e  d e t e r m i n a t i o n  f o r  
award. T h i s  i s  e s p e c i a l l y  t r u e  i n  t h a t  [ t h e  
l o c a t i o n ]  where  t h e  s t e r i l i z e r  i s  t o  be 
i n s t a l l e d ,  i s  a 24 hour  operation and w i t h  
t h e  h i s t o r i c a l [ l y ]  e r r a t i c  o p e r a t i o n  of o n e  
o f  t h e  s t e r i l i z e r s  and  t h e  a g e  of a n o t h e r ,  
it is  n o t  i n  t h e  best  i n t e r e s t  of t h e  
Government t o  d e l a y  t h e  d e l i v e r y  any  l o n g e r  
t h a n  p o s s i b l e . "  

The Ch ie f  a lso s t a t e d  i n  t h e  D&F t h a t  t h e  c o n t r a c t i n g  
o f f icer  o r a l l y  had requested each o f f e r o r  t o  be t t e r  its 
d e l i v e r y  d a t e ,  b u t  b o t h  r e sponded  t h e y  cou ld  n o t  do  so. 
(ETC c o n f i r m e d  t h i s  i n  i t s  p r o t e s t  l e t t e r  t o  t h e  Army.) 
The Ch ie f  t h e r e f o r e  c o n c l u d e s  t h a t  t h e  award to Ai4SCO was 
proper, based on t h e  e v a l u a t i o n  of b o t h  o f f e r s '  d e l i v e r y  
p e r i o d s .  

A n  agency  g e n e r a l l y  is n o t  free to  award a c o n t r a c t  
on terins t h a t  m a t e r i a l l y  v a r y  from t h o s e  upon which t h e  
c o m p e t i t i o n  w a s  b a s e d ,  and a r e v i s i o n  of t h e  r e q u i r e d  
d e l i v e r y  s c h e d u l e  c o n s t i t u t e s  a inater ia l  chanqe.  Sec 
Del t a  Svstems C o n s u l t a n t s ,  4.- InC. , B-201166, J u n e  23,981, 
81-1 CPD 519. When, a s  here,  a n  agency  d e c i d e s  i t  i s  
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w i l l i n g  t o  accept a p r o p o s a l  t h a t  d e v i a t e s  f rom t h e  mate- 
r i a l  r e q u i r e m e n t s  o f  t h e  RFP, t h e  a g e n c y  g e n e r a l l y  m u s t  
amend t h e  s o l i c i t a t i o n ,  o r  a t  t h e  l e a s t  i n f o r m  a l l  offerors  
of t h e  r e v i s e d  n e e d s  and  f u r n i s h  t h e m  a n  o p p o r t u n i t y  t o  
s u b m i t  a proposal on  t h e  r e v i s e d  r e q u i r e m e n t s .  Squ ibb-  
V i t a t e k ,  I n c . ,  B-205306,  J u l y  2 7 ,  1982 ,  82-2 CPD 81. 
Here, e v e n  though t h e  Army p l a c e d  t h e  o f f e r o r s  o n  n o t i c e  
t h a t  i t  would accept a l o n g e r  d e l i v e r y  period t h a n  
s p e c i f i e d  i n  t h e  RFP, i t  is n o t  c lear  from t h e  r e c o r d  t h a t  
t h e  o f f e ro r s  were i n f o r m e d  t h a t  t h e  r e l a t i v e  a d v a n t a g e s  of 
t h e  d e l i v e r y  per iods  o f f e r e d  would be a c r i t i c a l  award 
factor.  

We w i l l  n o t  d i s t u r b  a n  award ,  however ,  e v e n  w h e r e  t h e  
agency  f a i l s  t o  i n f o r m  o f f e ro r s  of changed  r e q u i r e m e n t s  or 
e v a l u a t i o n  f a c t o r s ,  i f  t h e  protester s u f f e r s  no  p r e j u d i c e .  
See De l t a  Sys t ems  C o n s u l t a n t s ,  I n c . ,  s u p r a .  Whi l e  t h e  Army 
s h o u l d  have  a d v i s e d  ETC and  AMSCO of r w i l l i n g n e s s  to 
accept a l o n g e r  d e l i v e r y  p e r i o d  t h a n  35 d a y s  and of t h e  
d e l i v e r y  p e r i o d ' s  i m p o r t a n c e  a s  a n  e v a l u a t i o n  f a c t o r  and 
g i v e n  b o t h  o f f e r o r s  a n  o p p o r t u n i t y  to  revise t h e i r  pro- 
posa ls ,  ETC w a s  n o t  p r e j u d i c e d  by t h e  Army's f a i l u r e  t o  do 
so s i n c e  ETC h a s  a d m i t t e d  i t  c o u l d  n o t  have  be t te red  i t s  
p r o p o s e d  d e l i v e r y  d a t e  i n  any  e v e n t .  We t h e r e f o r e  d o  n o t  
o b j e c t  t o  t h e  award ,  and  f i n d  i t  u n n e c e s s a r y  t o  c o n s i d e r  
w h e t h e r  ETC's of fe r  w a s  o therwise  a c c e p t a b l e  o r  o t h e r w i s e  

- 

r e a s o n a b l y  s u s c e p t i b l e  t o  b e i n g  
d i s c u s s  i o n s .  

The pro tes t  is d e n i e d .  

made acceptable t h r o u g h  

Comptroll& G e n e r a l  
of t h e  U n i t e d  S t a t e s  
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